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CASES OF INTEREST

Following a transaction that took Zayo Group private
and resulted in shareholders receiving $35 per share,
litigation was brought by former shareholders alleging
the company's CEO breached his fiduciary duties
by taking actions for personal reasons that lowered
the deal price. Shareholders primarily relied on a
conversation the CEO had with a potential bidder that
indicated a willingness to pay more than the $35 per
share eventually agreed to. The litigation eventually
settled, with an agreement to pay shareholders an
additional $27,125,000.

Zayo then sought to have the settlement funded by
its directors and officers liability (D&O) insurance.
The D&O insurers refused to cover the settlement,
and this case was commenced challenging the denial
of coverage. In denying coverage, insurers relied on
the "Bump-Up Clause”, which excluded coverage
for any settlement that represented an effective
increase in consideration related to an acquisition.
Zayo argued that shareholders were not seeking
damages for inadequate consideration, rendering the

exclusion inapplicable.

The Delaware Superior Court disagreed with Zayo,
holding that the settlement was effectively additional
merger consideration rather than a payment to avoid

the risk of ongoing litigation.

<+ Bump-up Exclusion Bars Coverage for Settlement

The Court arrived at this conclusion by focusing on (1)
the conduct of the CEO that depressed the deal price,
and (2) the fact that settlement proceeds were paid
on a per-share basis to shareholders who received an

inadequate price for stock they held at closing.

The Court explained its reasoning as follows. “There
are strong indicators that the Settlement represented
compensation for an inadequate deal price. [The
CEOQ] paid the allegedly injured shareholders on a
per-share basis and only to those who held stock at
closing and therefore received consideration from the
Acquisition. The Settlement also occurred after about
a year of discovery, and the shareholders obtained
and reviewed over 16,000 documents from [the CEO]
and third parties before settling — supporting the
notion that the Settlement represents an increase in
consideration and not mere litigation avoidance.” Zayo
Group Holdings, Inc. v. National Union Fire Insurance
Co., 2026 WL 2254784 (Del. Super. August 5, 2026).
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Section 220 Demand

This case presented the question of whether coverage
should be provided for a Derivative Complaint filed
after a Section 220 Books and Records Demand had
been made during a prior policy period. The primary
D&O insurer sought to deny coverage for the derivative
lawsuit, arguing that it was related to the 220 Demand
which, it should be noted, was made but never reported
under the prior policy period. Because the two matters
were related, the insurer argued they should be treated
as one single claim made on the earliest filing date,
based on the policy's “Retention” clause. As such, the
derivative action should be deemed made during the
prior policy period and therefore excluded under the
current policy. Plaintiffs in this case did not dispute the
related nature of the two matters, but argued that the
current policy's related-claims exclusion only applied
when the earlier matter was reported under a prior

policy, which did not happen here.

In upholding coverage for the derivative lawsuit, the
Delaware Superior Court found the insurer’'s arguments
unpersuasive. "Even if a Claim relates back to a prior
matter, that does not mean the Claim must be deemed
made at the time of the prior matter for coverage
purposes...Here, the Renewal Policy does not direct
exclusion for unreported related claims.” The Court
found the insurer’s reliance on the “Retention” section

and “"deemer” clause therein to be unreasonable.

<4+ Coverage Upheld for Derivative Suit Filed Subsequent to Unreported

The Court found the clause to be exclusionary in
nature, placing the burden on the insurer to prove its
applicability. In finding that the insurer failed to meet that
burden, the Court held “the Related Claims Exclusion

applies only to prior reported claims.”

Giventhe amount of confusionandlitigation surrounding
policy language dealing with “related claims”, it would
notbe surprising to see this decision appealed. While we
always welcome courts finding in favor of policyholders
and coverage, this decision is unfortunately an outlier.
Big V Capital LLC, et. al. v. Great American Insurance
Co., 2026 WL 2110883 (Del. Super June 30, 2026).
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The Eighth Circuit Court of Appeals recently rejected
a Receiver's attempt to obtain D&O policy proceeds,
based on the manner in which he attempted to do so.
The background facts involve a company defaulting
on loans and being put into receivership. The receiver
subsequently senttwo letters directly to the company’s
D&O insurer alleging misconduct by the officers and
demanding policy proceeds. After the insurer failed to

respond or pay its limit, this case was filed.

The complaint was dismissed at the trial court level and
leave to file an amended complaint was denied. While
the district court found the receiver had standing to
bring the claims, it held the demands failed to trigger
coverage under the policy. “[Tlhe Policy requires a
Claim to be a written demand against the insured
(Empirical Prime) and [the receiver's] letters were, at
best, demands against the insurer." In essence, the
receiver never established a legal obligation to pay by
going straight to the insurer, as opposed to pursuing
claims against the directors and officers first. “[T]here
are no allegations in the complaint that any demand

was made against Empirical, the Insured.

+ Court Appointed Receiver's Demand for Policy Proceeds Rejected

As such, [the receiver] fails to plausibly allege that the
letters to [the insurer] can constitute a Claim. And, even
assuming, as the district court did, that [the receiver]
could identify a Claim in terms of the underlying
receivership action, he did not plausibly allege a
Loss under the Policy as the complaint contains no
allegations that this action has resulted in any legal
obligation to pay resulting from a Claim. Because a
legal obligation to pay is a requisite for a Loss under
the policy, the absence of any allegation to this effect

defeats any Claim of Loss.”

We highlight this case because even when a D&O
policy should respond on behalf of its policyholders,
the process by which claims are pursued is important.
In failing to make a Claim against the directors and
officers directly, the receiver was unable to obtain
policy proceeds his client was likely entitled to. Once
again, a reminder that policy language matters and
failing to follow the proper procedures can jeopardize
coverage. Brent King, Receiver v. Texas Insurance Co.,
185 F.4th 798 (8th Cir. July 30, 2026).
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This case involves three executives who signed
personal guarantees in conjunction with two separate
loans taken out on behalf of their employer. On the
first loan, they simply signed as "Guarantors”, while
on the second, the signature line specified “"Personal
Guaranty”. As one might expect given that you are
reading about it here, the company defaulted on the
loans and the executives turned to their D&O insurance
to cover defense costs when the banks sought to

collect from the executives individually.

In response to the request for coverage, the D&O
insurer denied coverage and initiated a declaratory
judgment action to confirm that no coverage was
available. The trial court found in favor of the insurer,
holding that the guarantees were executed by the
executives in a personal capacity rather than any
executive or official capacity at their employer. On
appeal, the Eighth Circuit Court of Appeals agreed,
affirming the lack of coverage. "Here, the Guaranty
Agreement and the Personal Guaranty both manifest
Appellants’ intent to assume personal liability. Neither
document includes any reference to Appellants'
corporate designations on their signature lines. Nor
does either document indicate in any other way
that Appellants signed as executives of [the insured
companyl]...Moreover, construing Appellants to have
signed the guaranties in their executive capacities

would render those guaranties meaningless.”

<+ Capacity Exclusion Bars Coverage for Loans Executed in Personal Capacity

This case highlights an important aspect of D&O
coverage not everyone is aware of. Coverage
only exists for directors and officers for conduct
undertaken in their official capacity. The policy at issue
here required the conduct in question to be "solely”
within their capacity as executives. Because the loans
were signed in a personal capacity, coverage under the
D&O policy did not attach.

It should be noted that a skilled and knowledgeable
broker should have been able to remove the word
“solely” from the policy, which would have increased
the likelihood of coverage for the executives. Working
with a broker that understands these nuances and
knows how to modify a policy to provide best-in-class
coverage in the marketplace will oftentimes mean a
different (better) result when faced with an insurer
seeking to deny coverage. The Hanover Insurance Co.
v. James Larson, et. al., 2026 WL 2295457 (8th Cir,
August 10, 2026)
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TRANSACTIONAL LIABILITY INSURANCE UPDATE

The U.S. transactional liability market continues to
firm in 2026, driven by increased claims activity and a
series of selective capacity withdrawals. That said, it

thankfully remains far from being a true hard market.

Recent changes include the exits of The Hartford,
Volante, Everest, Berkley Specialty London and QBE
domestically in the U.S,, the integration of Themis into
Ryan, and a modest reductionin Euclid's maximum limit
participation. Despite these developments, overall
market capacity remains substantial, though fewer
carriers are willing to deploy large limits as aggressively

as the pricing levels seen during 2023 and 2024.

At the same time, new entrants and expanded
platforms are helping offset the contraction, including
Arch Insurance North America's launch of a direct U.S.
transactional liability underwriting team in July 2026
and Distinguished Programs’ February 2026 launch of
its Starr-backed transactional risk platform. Additional
capacity has also emerged through Acquinex,
supported by Lloyd's syndicates and Accelerant
Underwriting Managers, reinforcing that this remains a
firming but highly competitive market rather than one

experiencing a broad-based capacity shortage.

If anyone has questions or would like more insight on
the recent changes, please feel free to reach out to any

member of the IMA Transactional Liability team
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D&O Filings
+ As previously reported, D&O Federal Securities Class Action Claims increased slightly in 2023 and 2024 before
declining slightly in 2025.

+ Thisyear, filing rates through September imply an annualized number of 228 Federal Securities Class Action Claims.

- Ifthis holds, it would represent a year-over-year increase of 11% and would be 35% higher than the 2012-2015

average of 169 claims per year.
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D&O Pricing and Outlook

+ Although D&O litigation is trending up and remains + Partnering with strongand stable D&O capital providers
elevated over historicallevels, overallmarket conditions should remain an important consideration.

remain favorable. The downward pressure we saw

- - In our opinion, D&O is first and foremost a legal
on pricing over the last couple years has slowed, but

. . . . . consideration,and secondarily (butnotinsignificantly)
quality capital remains plentiful and competitive.
a financial consideration. Without a proper scope of
+ In a February 2026 market report, insurance rating coverage and quality capital, pricing is irrelevant.
agency A.M. Best stated that the D&0O market “is

_ . . + We remain optimistic that current trends will continue
stabilizing after a prolonged period of aggressive rate

. . . .. to hold through 4Q26, with stable capital deployment.
reductions and intense competition as pricing seems
to be reaching its floor." This seemed a bit premature
at the time, but is now more reflective of current

market conditions.
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About IMA

IMA Financial Group is a privately held, diversified financial services firm focused on protecting
client assets and creating exceptional value for our clients around the world. Our diverse team

of experienced and talented professionals shares an unwavering commitment to excellence.

IMA Executive Risk Solutions is our world-class team of professionals focused on providing
thoughtful advice, a unique legal perspective, a broad range of executive risk insurance
solutions, and excellent service to our valued clients. Our professionals have deep
experience handling complex executive risk exposures for a variety of clients — from

pre-IPO start-ups to multibillion-dollar corporations.
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