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CASES OF INTEREST

Coverage litigation focused on whether a particular
claim is related to a prior event or claim is becoming
increasingly common -and problematic. As highlighted
here, the financial consequences of an excess insurer
taking a different position than underlying insurers on

an insurance program can be dire for policyholders.

In 2017, two shareholder lawsuits were initiated and
tendered to the then applicable directors’ and officers’
liability (D&O) policies. The primary insurer as well
as the first excess insurer accepted coverage and
eventually paid their policy limits. The second excess
insurer denied coverage, claiming the 2017 litigation

was barred by the prior notice exclusion.

The backstory here began in 2013 when the
policyholder’s accounting methods were questioned.
Investigations from regulatory agencies ensued and
a ‘notice of circumstances’ was submitted under
the insured's 2014-2015 D&O program. The notice
described accounting irregularities outlined in a letter
published by an investment firm. Two years later, the
policyholder ended up disclosing that its financials
were unreliable and would need to be restated, which
brought about the shareholder lawsuits mentioned
above. The allegations at the heart of both cases were
the restatement of earnings for 2014 to 2016.

+ Determining Whether Claims are Related Continues to Cause Issues

Following the denial of coverage by the second
excess insurer, the policyholder filed this declaratory
judgment action seeking reimbursement of amounts
incurred in defense of the shareholder suits. The
federal district court for Delaware upheld the denial
of coverage, relying on the Delaware Supreme Court's
recent decision In re Alexion Pharmaceuticals, Inc.
Insurance Appeals, 339 A.3d 694 (Del. 2025). That case
held “the proper analysis is whether the securities
lawsuit is meaningfully linked to any of the wrongful
acts disclosed in the 2015 notice.” (It just so happens
the relevant notice was tendered in 2015 in this
case as well as Alexion.) Having found a ‘meaningful
link" between the conduct described in the notice of
circumstances and the shareholder lawsuits, the prior
notice exclusion in the 2017 excess policy acted to

bar coverage.
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The end result here was a claim only being partially
paid despite there being no gap in coverage. With
the primary and first excess insurers on the 2017
D&O program having paid their limits, coverage
under the 2014 D&O program (including the second
excess layer) would not be triggered. Unfortunately,
by seeking to preserve coverage under the 2014
program through a notice of circumstances, but then
pursuing coverage under the 2017 program made up
of different insurers, the policyholder was left holding
the bag when the claim was deemed factually related

to the earlier notice.

<+ Determining Whether Claims are Related Continues to Cause Issues, continued

The best way to prevent situations and losses like this
are to work closely with your broker on whether and
when to report a claim or circumstance to an insurer.
And, once that is done, to review any subsequent
claims with an eye towards whether there is any
meaningful link to wrongful acts identified in the

prior notice.

In addition, maintaining a stable lineup of insurers on
a program is another defense. Without any insurer
on the tower being able to argue a claim arose
before their ‘time on risk’, this problem could have
been avoided. Amtrust Financial Services, Inc. v. Liberty
Insurance Underwriters Inc. 2025 WL 2720960 (D. Del.
September 24, 2025).
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A recent case out of the Southern District of Texas
offers us another opportunity to emphasize the
pitfalls of submitting a ‘notice of circumstances’
under claims made liability policies, as well as who is

entitled to the proceeds thereof.

In this case, two former executives of an entity
seeking bankruptcy protection asked the court
to authorize payments under D&O insurance for
defense expenses. The Trustee appointed to oversee
the bankruptcy objected, claiming the insurance
and proceeds thereof were assets of the estate. The
Trustee submitted a letter to the D&O insurer on
December 14, 2023, purportedly providing notice
of a Claim and potential Claims. That notice was
the basis upon which the Trustee asserted the D&O
policy proceeds should not be accessible by the

former executives.

After holding the policy was an asset of the estate,
the court took up the issue of whether the Trustee’s
2023 notice was valid in creating an interest in the
policy proceeds. While it provided full details of
wrongful acts and potential damages, it failed to
identify potential claimants or the manner in which
the insureds first became aware of the wrongful
acts. As such, the court found the notice failed to
meet policy requirements for advising the insurer of

potential future claims.

+ Trustee Not Entitled to D&O Policy Proceeds

“[Blecause the Trustee failed to show she placed the
Insurer on notice of any Claims made against any
of the Debtors implicating Side C Coverage - and
because such notice was required to obtain Side C
Coverage - the Trustee has failed to show that any
Debtor has a covered Claim under the Policies’ Side C
Coverage resulting in the estate having no interest to

the Proceeds of the Policies under Side C Coverage.”

The court also rejected the Trustee's position that
any potential recovery against the former executives
that would be paid from the policy proceeds creates
a ‘limited circumstance’ under the bankruptcy code
rendering the proceeds property of the debtor's
estate. In essence, the Trustee's prosecution of
claims against the former executives does not
convert the proceeds into property of the estate. In
addition, the court found the automatic stay halting
any ongoing litigation against the debtor upon the
commencement of the bankruptcy proceedings was
inapplicable to the former executives, allowing the
insurer to assess coverage and advance defense
costs per the policy terms. In re: Mountain Express
Oil Co., 2025 WL 3030303 (Bankr. S.D. Tex. October
29, 2025).
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Another case involving objections from an excess
D&O insurer did not turn out in its favor. A lawsuit was
filed naming an insured company along with several
individual executives. The claim was tendered under
their D&O policy and accepted for coverage. The
lawsuit eventually settled for $42,750,000. Because
the lawsuit did not involve the insured’'s securities,
no coverage existed for the insured entity. Under
the primary policy's terms, an allocation of covered
and uncovered losses was therefore required. The
insured reached agreement with the primary insurer
to pay eighty percent of defense costs incurred and
subsequently settled with the first and second excess

insurers after initiating arbitration over the dispute.

The third excess insurer took a hard line approach,
even going so far as to argue the policyholder's
subsidiary lacked standing to assert claims under the
policy. The arbitration panel ultimately determined
the total loss to be $55,963,951, comprised of
$42,750,000 in settlement proceeds along with
$13,213,951 in defense costs. Even after finding
New York's ‘relative exposure’ rule to be the proper
framework under which the settlement should
be assessed, it found the insurer liable for the
entire $10,963,951 outstanding. The insurer fought
confirmation of the award in federal court. In a
lengthy opinion that paints a troubling picture of the
excess insurer's conduct, Judge Engelmayer of the
Southern District of New York rejected nearly all of the

insurer's arguments in support of vacating the award.

<+ Allocation Dispute Ends Badly For Insurer

Finding the settlements reached with the underlying
insurers to be protected settlement communications,
the third excess insurer was not allowed to use those
agreements as evidence of proper allocation or

course of dealing.

“The panel held that using best efforts means doing a
reasonable job to accomplish an allocation, and held
that Flex (the insured company) had done so in its
dealings with Allianz.” It further rejected the insurer’s
argument that the same offers of compromise
extended to underlying carriers must be made to the
excess insurers. “[A]t various times after its interim
deal with XL [the primary insurer], Flex offered 80%,
75% and 65% allocations to settle. And, the panel
found, Flex had communicated fully with Allianz as to
key developments...The panel therefore found that
Flex had acted reasonably and met the best efforts
requirement of [the policy] to try and determine
a fair and proper allocation.” Moreover, because
the insurer had not met its burden of proving what
amount of the settlement should be excluded from
coverage, the policyholder was awarded the full
amount sought. The court went on to authorize an
award of costs against the insurer for advancing
frivolous arguments. Flextronics International, Ltd.
V. Allianz Global Corporate & Specialty SE, 2025 WL
3168187 (S.D.N.Y. November 13, 2025).
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IPO UPDATE

2025 was a fairly active year for new public company formations, with 221 companies going public via an Initial
Public Offering (IPO) or direct/uplisting on a U.S. exchange (excluding SPACs). More than half of these companies
are based outside the U.S., with 26.2% based in China. This is the third year in a row of increasing IPO activity.

2025 IPOs by Location
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Note: This data is compiled by IMA's Executive Risk Team specific to location and total number of IPOs for each location.
In addition to a 26.3% year-over-year increase in the number of IPOs, 2025 also saw a nice increase in the amount

of funds raised in these offerings, with an average amount raised in excess of $200 million per IPO.

Number of IPOs and Total Amount Raised by Year
(2023-2025)
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Note: This data is compiled by IMA's Executive Risk Team specific to location and total number of IPOs for each location.

Early indications suggest 2026 may be another strong year for IPO activity. We will continue to monitor this and

provide updates as appropriate.
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DR&O Filings

time in as many years, representing a 2022 to 2024 increase of 13%.

+ In 2025 this trend reversed course, with 205 total Federal Securities Class Action Claims being filed.

— This represents a year-over-year decrease of 7.7%, a welcome change from the prior two years.

Federal Securities Class Action Filings
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As we have previously reported, D&O Federal Securities Class Action Claims increased in 2024 for the second
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+ Filings by sector remained somewhat constant year-over-year, although Healthcare (primarily Life Sciences) did

reclaim the #1 position after being eclipsed last year by Technology which saw a then 42% year-over-year spike

in claims.
Federal Securities Class Action Filings by Sector
(2023-2025)
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Note: Data from Cornerstone Research. Data from Stanford Law School. Data from TransRe. Data from IMA proprietary database.

D&O Pricing and Outlook

+ Overall market conditions remain favorable, although the downward pressure we saw on pricing (and, in
certain instances, retentions) over the last couple years has slowed. That said, quality capital remains plentiful

and competitive.
+ Carriers do remain cautious regarding companies with near-term capital needs or a high likelihood of M&A.

+ There has been a decent amount of carrier consolidation over the last twelve months, with more expected. This
could result in further rate stabilization and is something we are closely watching. Partnering with strong and

stable D&O capital providers should remain an important consideration.

— In our opinion, D&O is first and foremost a legal consideration, and secondarily (but not insignificantly) a financial

consideration. Without a proper scope of coverage and quality carriers, pricing is irrelevant.

+ As we look forward into 2026, we are optimistic that current trends will continue to hold, with stable

capital deployment.
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About IMA

IMA Financial Group is a privately held, diversified financial services firm focused on
protecting client assets and creating exceptional value for our clients around the world.
Our diverse team of experienced and talented professionals shares an unwavering

commitment to excellence.

IMA Executive Risk Solutions is our world-class team of professionals focused on
providing thoughtful advice, a unique legal perspective, a broad range of executive
risk insurance solutions, and excellent service to our valued clients. Our professionals
have deep experience handling complex executive risk exposures for a variety of

clients - from pre-IPO start-ups to multibillion-dollar corporations.
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