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CASE STUDY: CLIENT-X 

 Client-X is a company that provides white-label technology (an application) to Landlords and Community 
Management Associations. 

 Community Management Association’s offer the app to their tenants. The app connects tenants with service 
providers like cleaners, landscapers, and animal care professionals (subcontractors). 

 Client-X gets paid on a subscription model by the Community Management Associations. They also make royalty 
fees off the business placed with subcontractors via the application. 
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NO CONTRACTUAL RISK TRANSFER STRATEGY 
= POOR INSURANCE AND CLAIMS OUTCOMES 

 Pitfalls for those without sound contract and risk transfer strategies: 

 Insurance carriers perceive that Client-X is carrying all the risk for subcontractors, so the cost of general liability, auto insurance is enormous.

 Very few carriers want to write the insurance program because it appears hard to quantify exposures, coverage and terms are unfavorable. 
(This leads to issues with Client-X getting deals done with new Landlords because they struggle to meet insurance requirements!)

 Client-X faces a significant workers compensation exposure if subcontractors are working for them uninsured. The cost of uninsured 
subcontractors may be picked up on their workers compensation audit (or worse, claims experience). 

The carrier will always assume that Client-X carries all the risk, until it is transferred via contract relationship. 

WHERE TO START??? 



Starting Point: The Contract

• A contract is an enforceable agreement between two or
more parties

• It creates mutual obligations between the parties

• In the construction context, a typical contract not only 
identifies the work to be done and the compensation for
that work, it also transfers risk between the parties



Ending Point: Insurance 
‘Risk management starts with the contract and ends with the insurance policy.’ 

- Insurance pays claims based on ‘legal liability’. Written contracts or express 
statement are frequently held up in court via claims process to make cases 
for legal liability.

- New firms or firms considering larger projects / exposures should consider 
the nature of the contract and take counsel from their legal team first. 
Then, consult their insurance team to make sure the insurance program 
matches the ‘exposures’ made apparent on the contract(s).

- Underwriters/Insurance carriers like to underwrite risks with clear scope of 
work, risk transfer, and indemnity language. 
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AGREEMENTS IN PLACE 
Risk Transfers achieved via 
contracts: 

- Client-X transfers risk for subs 
work to the subs, requires to 
carry insurance and list Client-X 
as additional insured for work 
performed. 

- Tenants are subject to terms and 
conditions that hold Client-X 
harmless for work performed. 

- Limitation of liability between 
Landlords and Client-X, limited to 
3 months value the contract 
agreement. 

- Subs may have their own 
limitation of liability on a 
separate Purchase Order. 



Determining the Scope of the Mutual Obligations

• Risk management requires risk awareness

• Risk awareness requires an understanding of what is 
being asked or you or your company, i.e., the work, and 
what will be provided in return, i.e., the compensation

• For subcontractors, understanding both may require 
going beyond the four corners of the contract



• For example:

- The subcontract may incorporate the prime
contract and other documents considered to
be part of the prime contract, e.g., general
conditions, drawings, etc.

- The subcontract may contain a flow-through
clause under which the subcontractor assumes
any responsibilities the prime contractor has 



Contractual Risk Transfers: Payment and Related Risks

• Pay-When-Paid or Pay-If-Paid Clauses: Payment for the 
subcontracted work is only due when or if the contractor
is paid by the owner    

- Intent is to shift risk of non-payment to 
subcontractors

Common claim: Payment claims, a subcontractor is owed money by a GC.  



Contractual Risk Transfers: Payment and Related Risks

• No Damages for Delay: If the subcontractor’s 
performance is affected by the owner’s acts or the
contractor’s acts, the subcontractor is not entitled
to a price increase, damages, or other compensation
due to the delay

- Enforceable between private parties, though
strictly construed

Common insurance claim: Scheduling delay claims made by GC against a subcontractor. 



Contractual Risk Transfers: Payment and Related Risks

• Lien Waiver: An agreement to waive or not enforce a 
mechanic lien right

- A general contractor cannot waive a
subcontractor’s lien rights because the 
subcontractor is not a party to the prime
contract

- Be aware of risk of waiver, however, if
subcontract includes a flow-through clause



• Attorney Fees: In the event of litigation arising out of
the contract or work performed by the subcontractor, 
the prevailing party is entitled to recover reasonable
attorney fees and expenses

- Absent a contractual clause or statute allowing
fee-shifting, Colorado follows the “American
Rule,” i.e., each party pays its own attorney fees



Contracts and Insurance 
‘Paper trails are your friend.’

- Take detailed job-site photos. 
- Include itemized tasks and work performed in daily construction 

reports. 
- Edit meeting minutes, share meeting minutes amongst participants. 
- Send detailed notice letters and emails with hard deadlines and 

data. 
- Submit change order requests in a timely manner. 
- Review Schedules. Log changes to the schedule. 
- Provide input during the planning process on durations, sequencing, 

locations of work performed.  



Contractual Risk Transfers: Liability and Related Issues

• Indemnification: Typically requires a subcontractor to 
indemnify the general contractor for damages or claims 
arising from the subcontractor’s negligence

- Indemnification clauses that require 
indemnification for damages beyond the 
subcontractor’s fault are void under Colorado 
law as against public policy



Contracts and Insurance 
‘Understanding Additional Insured’

Additional Insured — a person or organization not automatically included as an insured under an 
insurance policy who is included or added as an insured under the policy at the request of the 
named insured (subject to scope of work in a written agreement). 

Contractors typically require subcontractors to provide proof of CGL coverage and name the 
contractor as an additional insured for claims arising from the subcontractor’s work

- Typically done through an additional insured
endorsement

- Failure to comply with an additional insured
provision can result in contractual liability (and additional insurance spend) 
for a subcontractor.  

Using Additional insured requirements is an effective risk transfer method that has real implications 
for a company’s total exposure and also managing their total cost of insurance. 
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Contracts and Insurance 
‘Understanding Additional Insured’

Assuming there is a liability claim (i.e. 3rd party bodily injury, property damage, etc.) …. 

1 - The indemnity agreement requires a subcontractor (indemnitor) to make a general contractor 
(indemnitee / Client X) whole in the event of a liability claim. 
2- The insurance policy reinforces the indemnity agreement by ensuring the subcontractor can remain 
liquid to indemnify the general contractor should there be a claim.  
3- Additional insured status ensures GC may be able to make claim directly on subs insurance policy 
should the indemnity agreement be unenforceable for some reason. 

Additional insured requirement needs to be made apparent in the contract AND be reflected in the 
subcontractor’s evidence of insurance in order for additional insured provision to be effective in the 
event of a claim. 

Certificates are not enough, contracts, endorsements, and insurance policies take precedence. 
Have strict insurance requirements made apparent in your contracts, when hiring sub contractors. 



KEY TAKEWAYS 

- Understanding an organization’s risk profile starts with analyzing operations and contract relationships. 
Insurance should follow your legal counsel’s precedent setting up insurance around established operations 
and contract provisions, not the other way around. 

- Make a habit of tracking change orders, communications with 3rd parties, daily operations. It is as important 
in a claims scenario as is your contract relationship to the claimant and insurance.

- Have a clear business strategy around ideal risk transfer with subcontracted parties, confirm with your legal 
team (then insurance team) that contracts and insurance match your risk management strategy. 



James Millar 

Business Insurance Advisor

James.millar@imacorp.com

Jesse Brant 
Attorney
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Thank You For Attending 
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