
Wellness programs are undeniably 

beneficial. Encouraging employees to take 

control of their physical, mental and financial 

health improves employee recruitment, 

retention and productivity, and boosts the 

employer’s brand and bottom line. They also 

have been shown to reduce the cost of health 

care. This is why wellness programs, including 

the nontraditional benefits that typically 

go along with them (e.g., wearable devices, 

mobile apps, employee assistance programs 

(EAPs) and telehealth), are playing a key role 

in today’s focus on improving social capital, 

that is, a company’s relationship with its 

employees, customers and communities. 

ARE YOU EFFECTIVELY MANAGING THE RISKS INVOLVED?
EMPLOYEE WELLNESS PROGRAMS

 Please be advised that this whitepaper is an educational and informational resource only. The views and statements expressed herein are not to be construed 
as legal advice from the authors or IMA and such communication is not protected under the attorney client privilege. Recipients should seek specific legal 
advice from competent legal counsel of your choice. 
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WHAT ARE THE RISKS?

Improving shareholder value is no longer the 
only rodeo in town. More and more companies 
are starting to assume an integral role in the 
management of an employee’s health through 
employee-driven programs, benefits, policies and 
incentives. 

Wellness programs, however, are not free of risk. 
Indeed, the more effective a wellness program is in 
engaging with and enhancing the physical, mental 
and financial health of employees, the more it may 
expose its sponsoring company to the prospect of 
a lawsuit. Wellness programs depend on various 
sensitive activities for their success, including the 
collecting, reporting and analyzing of personal 
medical information, one-on-one counseling 
and incentivizing employees to participate using 
monetary measures (e.g., charging a fee or premium 
if an employee chooses not to participate). The 
more people that sign up, the greater the likelihood 
that someone in the company feels wronged or 
mistreated.

Being prepared to defend your company against a claim concerning its wellness 
program is always well advised. However, avoiding a claim altogether could be 
more advantageous. A small adjustment might avoid a costly dispute or claim, 
or at least ensure that the matter is resolved as quickly as possible so as not to 
undermine the program and the significant benefits generated. 

Recent caselaw1 highlights some of the 
possible risks that may be associated with 
these programs.2 Similar to what occurred in 
these cases, a company that offers a wellness 
program might be sued by an employee or 
the EEOC for, among other things:

Violating the ADA (Americans with Disability 
Act, 42 U.S.C. §§ 12101, et seq.) and/or GINA 
(Genetic Information Non-Discrimination 
Act, 42 U.S.C. §§ 2000ff, et seq.)

Disability discrimination

Age discrimination

Retaliation

Civil rights violations

Violating applicable wage and hour laws

Defamation

Issues may also arise if the individuals implementing the wellness initiatives 
(internal employees, EAP counselors, third party vendors, etc.) are not securely 
handling sensitive and personal employee information in their possession.

Consider how the following recent court decisions might inform the manner 
in which you structure and/or administer your company’s own wellness 
program. 
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Employee sues employer for its alleged violation 
of state wage and hour laws in deducting $20 
monthly from her paycheck for her husband’s 
refusal to take part in the employer’s wellness 
program. (Gallina)

QUESTIONS TO ASK YOURSELF

COMPANIES PENALIZING AN EMPLOYEE FOR CHOOSING NOT TO 
PARTICIPATE IN A WELLNESS PROGRAM. IS THIS REALLY WHAT YOU WANT 
TO DO? 1
Employee sues employer and its third-party 
wellness program administrator over a $500 
tobacco surcharge assessed against the 
employee for his refusal to participate in, and 
complete an online health questionnaire in 
connection with, the company’s wellness 
program. (Dittman)

EEOC sues employer in connection with 
its cancellation of an employee’s health 
insurance after the employee failed to attend 
a mandatory health screening provided under 
the employer’s wellness program, a program 
that “pushed employees to participate . . . by 
requiring participation as a condition of the 
employer’s contributions to an employee’s 
health insurance premiums.” (Flambeau)

EEOC sues employer for its alleged violation of 
the ADA “by requiring employees who elect to 
enroll in [the employer]’s self-insured health 
insurance plan to either complete a health risk 
assessment (HRA) or pay 100 percent of their 
monthly premium amount.” (Orion)
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FAILING TO UNDERGO A MEDICAL EXAMINATION IN CONNECTION WITH A WELLNESS PROGRAM

WHAT IS YOUR COMPANY’S PROCEDURE WHEN AN EMPLOYEE REFUSES 
WELLNESS SERVICES? 

AFTER HE OR SHE CHOOSES OR IS DIRECTED TO USE THE COUNSELING SERVICES PROVIDED 
THROUGH AN EAP

Firefighter sues city for terminating him for his 
refusal to provide a full medical history and/or 
take a stress test as required under the city’s 
wellness program for uniformed employees. 
(Ortiz)

“Over-40” firefighter/paramedic sues employer 
and union over his termination for refusing to 
undergo a full medical examination pursuant 
to the city’s wellness program. (Lee)

Employee sues employer for terminating him 
after he requested to use the employer’s EAP 
counseling services for anxiety and depression, 
and the employer then required him to obtain 
a medical release before being permitted to 
return to work. (Gulf Logistics) Employee sues employer for terminating him 

after he failed a random drug test for marijuana 
use and then underwent a substance abuse 
evaluation through the employer’s EAP, at the 
employer’s direction. (Parrotta)

Middle school teacher sues school district 
for terminating him after he used its EAP 
counseling services for post traumatic stress 
disorder. (Geer)

Employee sues employer for its termination 
of and refusal to rehire the employee after 
he tested positive for alcohol and underwent 
treatment via the employer’s EAP. (Alexander)

Employee sues employer for its alleged 
violation of ADA’s anti-retaliation clause when 
it terminated the employee after she refused to 
complete a health risk assessment and abide by 
the employer’s instructions not to discuss her 
concerns about the legality of the company’s 
wellness program with her co-workers. (Orion)

QUESTIONS TO ASK YOURSELF
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Spouse of deceased employee sues employer over its denial of death benefits after the 
employee was killed when a truck hit him while riding a bike during lunch, allegedly in 
furtherance of the “eat well and stay fit” initiative of the employer’s wellness program. 
(Gonzales)

EAP counselor sues employer in connection 
with her termination for her purported 
mishandling of a gay employee and 
subsequent refusal to be coached on how 
to appropriately advise gay or homosexual 
employees. (Walden)

Employee sues employer and the third-party administrator of its wellness program 
for failing to advise her husband of the seriousness of his low hemoglobin levels, 
which were detected during an annual, mini-physical provided through the wellness 
program but not acted upon immediately by the husband, who then died within 
months of later-diagnosed stage D colon cancer. (Huffman)

HAVE YOU REVIEWED YOUR PROCEDURES FOR NOTIFYING 
MEMBERS ABOUT THE RESULTS OF THEIR MEDICAL 
EXAMINATIONS AND BLOOD TESTS? ARE YOU AT RISK FOR 
FAILING TO NOTIFY A MEMBER OF THE SERIOUSNESS OF A 
CONDITION DISCLOSED?

ARE YOUR EMPLOYEES ENCOURAGED TO WORK OUT DURING 
LUNCH HOUR?

ARE YOU TRAINING AND MANAGING YOUR EAP COUNSELORS AND 
PROGRAM ADMINISTRATORS PROPERLY?

“Facebook content moderation firm forced on-
site therapists to disclose counseling details 
with employees, according to report,” The 
Business Insider, August 17, 2019.

Employee sues employer and certain 
individuals involved in the administration of 
its wellness program/EAP, for discrimination, 
retaliation and defamation in connection with 
the employee’s termination and rehiring after 
he tested positive for Adderall and used the EAP 
services for his Attention Deficit Hyperactivity 
Disorder (ADHD); the defamation claim 
stemmed from certain statements allegedly 
made by the individual defendants during the 
termination process. (McFadden)

QUESTIONS TO ASK YOURSELF
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1See Dittman v. ACS Human Servs. LLC, 2017 U.S. Dist. LEXIS 29242 (N.D. Ind. March 1, 2017); EEOC v. Flambeau, Inc., 846 F. 3d 941 (7th Cir. 2017); EEOC v. Orion Energy 
Sys., 208 F. Supp. 3d 989 (E.D. Wisc. 2016); Gallina v. Oakwood Healthcare, Inc., 2015 U.S. Dist. LEXIS 55912 (E.D. Mich. April 29, 2015); Ortiz v. City of San Antonio Fire 
Dep’t, 806 F.3d 822 (5th Cir. 2015); Lee v. City of Moraine Fire Dep’t, 2014 U.S. Dist. LEXIS 61385 (S.D. Ohio May 2, 2014); United States EEOC v. Gulf Logistics Operating, 
Inc., 371 F. Supp. 3d 300 (E.D. La. 2019); Parrotta v. PECO Energy Co., 363 F. Supp. 3d 577 (E.D. Pa. 2019); Geer v. Gates Chili Cent. Sch. Dist., 321 F. Supp. 3d 417 (W.D.N.Y. 
2018); Alexander v. Wash. Metro. Area Transit Auth., 826 F.3d 544 (D.C. Cir. 2016); Huffman v. SmithKline Beecham Clinical Lab., Inc., 111 F. Supp. 2d 921 (N.D. Ohio 
2000); Gonzales v. Exxon Corp., 1996 U.S. App. LEXIS 42698 (5th Cir. Dec. 18, 1996); McFadden v. Wash. Metro Area Transit Auth., 204 F. Supp. 3d 134 (D.D.C. 2016); and 
Walden v. CDC & Prevention, 669 F.3d 1277 (11th Cir. 2012).
 
2It also shows how unsettled the law is on how to structure and administer a wellness program. See AARP v, United States EEOC, 267 F. Supp. 3d 14 (D.D.C. 2017) 
(remanding to the EEOC to reconsider its rules on the structure and administration of employer-sponsored wellness programs, particularly wellness programs that 
impose a surcharge on employees who choose not, or refuse to undergo the medical questionnaire and/or examination required, to participate); “How Voluntary is 
Voluntary: Designing Wellness Programs To Fit The Participant,” 18 Appalachian J.L. 1 (2018/2019); and “Workplace Wellness Programs and the Interplay Between the 
ADA’s Prohibition on Disability-Related Inquiries and Insurance Safe Harbor,” 2017 Colum. Bus. L. Rev. 280 (2017).

We’re more than just insurance. IMA goes the extra mile to bring you tools, 
research and insights to help your business face the many challenges of operating 
in a rapidly changing environment.

Although these cases may be alarming, the 
benefits of providing your employees and their 
family members with the ability to take control 
of their health and finances may outweigh 
any associated risks. Work closely with your 
insurance broker and attorney to ensure that your 
company’s wellness program (and any EAP or 
third party vendor associated with it) is structured 
and administered as optimally as possible to 
avoid the pitfalls inherent in running it. The key 
is to understand what might go wrong, in the 
context of the legal framework within which 
your plan operates, and to make the appropriate 

adjustments so that the risks involved are 
managed as effectively as possible. You may also 
consider doing a review of your property and 
casualty insurance coverage, with a specific focus 
on managing wellness program risks. There may 
be insurance coverages available that will help 
with some specific risks associated with wellness 
programs. 

Here at IMA, our brokers are some of the best 
in the industry, with the experience and know-
how to help you structure and administer a 
wellness program that reflects your company’s 
commitment to and support of its employees.

CONCLUSION

IMA has an in-house wellness expert available to consult with our clients. 
If you are considering incorporating a wellness program into your health 
benefits plan or you simply wish to walk through an existing program, 
contact IMA. 


